Chapter 3 Democratic Services Committee

Statutory Guidance for Democratic Services Committee made
under Section 16 of the Local Government (Wales) Measure 2011

Introduction

3.1 The Measure contains provisions related to the strengthening of local
democracy. Chapter 2 of this Part deals with “local authority democratic services”.
Most principal councils will have a part of their organisation which bears the title
“democratic services” or something similar but this is the first time that such provision
is being made in legislation.

3.2  The provisions in Part 1 flow from proposals developed in the report of the
Councillor Commission Expert Panel Wales, Are we being served? published in
20009. It expressed the view that, since the introduction of executive structures
through the Local Government Act 2000, insufficient attention had been given to
ensuring that the needs of those councillors outside the executive, the overwhelming
majority, were being well provided for.

3.3  The Panel therefore proposed that “consideration should be given to a legal
separation of the executive and non-executive functions of the council, with separate
funding streams, that would protect the central provision of members’ services.”

3.4  Although the Welsh Government did not support that proposal in full, mainly
because it implied considerable organisational upheaval and likely expense, it
nevertheless agreed with the gist of the argument, that those councillors outside the
leadership needed safeguards to ensure they were able to fulfil their duties and play
a full role in the operation of the local authority.

3.5 This guidance is provided to assist local authorities and, where directed at
democratic services committees, constitutes guidance under section 16 of the
Measure.

What the Measure requires

3.6  Each county and county borough council is required to designate one of their
officers to the new statutory post of “Head of Democratic Services” (HDS) and
provide that officer with sufficient support to do their job (section 8(1)).

3.7  The person designated as HDS must not be the council’'s Head of Paid
Service, Monitoring Officer or Chief Finance Officer (section 8(4)). The post of HDS
is a politically restricted post within the meaning of the Local Government and
Housing Act 1989 (section 21); and the designation must be made by the democratic
services committee (section 11(1)(a)).

3.8 The HDS would be able to delegate any of his/her functions to any of his/her
staff (section 8(2)).



The functions of the HDS are -

3.9

(a) - to provide support and advice (but see note 1 below)
- to the authority in relation to its meetings;

- to committees of the authority and the members of those
committees;

- to any joint committee which a local authority is responsible for
organising and the members of that committee;

- inrelation to the functions of the authority's overview and scrutiny
committee(s), to members of the authority, members of the executive
and officers;

- to each member of the authority in carrying out the role of member of
the authority (but see note 2 below);

(b) to promote the role of the authority's overview and scrutiny
committee(s);

(c) to make reports and recommendations in respect of the number and
grades of staff required to discharge democratic services functions
and the appointment, organisation and proper management of those
staff;

(d)  any other functions prescribed by the Welsh Ministers.

[Notes

1. the function of providing advice about whether or how the authority's
functions should be, or should have been, exercised, only applies to advice
concerning the functions of the overview and scrutiny and democratic services
committees;

2. in this case, advice to a member does not include advice in connection
with their role as an executive member, and does not include advice about a
matter being or to be considered at a meeting (other than a meeting of an
overview and scrutiny or democratic services committee).]

The Measure enables Welsh Ministers to make regulations requiring local

authorities to include within their standing orders provisions concerning the
management of the staff provided to the HDS. For these purposes, “management of
staff” does not include appointment, dismissal or disciplinary action (section 10).



3.10 Each council must also establish a democratic services committee (DSC) to
perform the following roles (section 11):

e carry out the local authority’s function of designating the HDS;

e keep under review the provision of staff, accommodation and other
resources made available to the HDS, in order to ensure that it is
adequate for the responsibilities of the post;

e make reports to the full council in relation to these matters.

Each DSC can decide how it carries out these functions.

3.11 The full council must appoint the members of the DSC, which must consist
solely of councillors and cannot include more than one member of the executive,
who must not be the council leader. The rules concerning allocation of seats to
political groups apply to the DSC.

3.12 The council must also appoint the chair of the DSC, who must not be a
member of any of the political groups represented in the executive. The exception to
this is when a council has no opposition groups. In this case, any member of the
DSC can be appointed as chair provided the member is not a member of the
executive (section 14((1), (2) and (9)).

3.13 The DSC can appoint its own sub-committees and delegate functions to them
(section 13). The DSC appoints the chair of any sub-committee (section 14(3)).

3.14 A DSC has the power to require the attendance of any members or officers of
the council to answer questions and can invite anyone else it likes to do so also. If a
member or officer is required to attend they must answer any questions unless the

question is one which they would be entitled to refuse in a court (section 14(5) to (7).

3.15 DSC meetings and sub-committees are to be open to the public as is normal
in council meetings and subject to the same regime of accessibility in general
(section 14(8)). The DSC must meet at least once a year (section 15(1)) and,
additionally if the full council so decides or at least a third of the members of the DSC
demands a meeting (section 15(2)). There is no limit on the maximum number of
meetings a DSC may hold. The onus lies on the chair to ensure that meetings are
held when required (section 15(3)).

3.16 The DSC must have regard to guidance from Welsh Ministers when
exercising its functions (section 16(2)).

3.17 Any report presented to the DSC by the HDS must be considered by the DSC
within three months. Similarly, any report made by the DSC must be considered by
the full council within three months (sections 18 and 19).



Functions of the DSC
Designating the Head of Democratic Services

3.18 Only the DSC or a sub-committee of the DSC can designate the HDS. How
this operates in practice will vary and a DSC can decide itself how it wishes to do
this. In many cases, there will be an obvious person who already fulfils much of the
HDS function. One would expect the Head of Paid Service to make a
recommendation to the DSC as to who would be a suitable candidate.

3.19 It should be made clear that the person designated as HDS is not prevented
from performing other roles within the authority. Just as the Monitoring Officer will
often have other duties to perform outside his/her statutory role, so too could the
HDS. Local authorities should take care to ensure that any other duties do not
conflict with their HDS role.

3.20 However, the DSC will need to be satisfied that the person designated has
sufficient time to conduct his/her functions despite any other roles they may have.

3.21 When a new HDS is required, again the DSC could designate an existing
officer or, if it felt there was no-one suitable, could agree with the Chief Executive or
relevant members(s) that the post should be advertised externally, in which case the
procedures for appointing staff described in the council’s standing orders must be
followed. It would be a sensible arrangement for the DSC to be consulted on the
advertising, interview and selection process, even though it would be the authority,
not the DSC, which would appoint as the employing body. The appointment could,
however, be made subject to the DSC subsequently designating the selected person
as HDS. The Welsh Government will consider amending the Local Authority
(Standing Orders) (Wales) Regulations 2006 to encompass the role of the HDS.

Staff and resources for democratic services

3.22 ltis the function of the DSC to consider, and make recommendations as to,
the adequacy of the provision of staff, accommodation and other resources for the
exercise of the functions which fall to the HDS. The functions known in many local
authorities as members’ services, committee services and overview and scrutiny
support would fall within the HDS responsibilities.

3.23 In some councils, the scrutiny function has not been part of what has
previously been known as “Democratic Services” and these arrangements may well
have worked well. It is important to note that the HDS designation created by the
Measure will probably not be identical to any previous post with the same or similar
name. However, in taking responsibility for promoting the scrutiny function and
providing support and advice as indicated in section 9, it will be important to take
care not to dilute the effectiveness of existing arrangements. In particular any
arrangement already in place to provide advice in relation to the scrutiny function
and research and analysis should not be weakened as a result of establishing these
new arrangements. The HDS would need to present a report to the DSC describing
what s/he feels to be a reasonable level of support for democratic services functions.
The DSC, however, could not make the final decision on these matters. It would
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need to submit its own report to the full council, arguing the case for necessary
resource. It may well be that full council will modify or reject the DSC’s report, in
which case it could be advisable for the DSC to consider alternative proposals, which
may involve a period of negotiation involving the HDS, Chief Finance Officer and the
appropriate executive councillor.

3.24 The final decision on resources will rest with full council. However, the
Measure places the responsibility on the authority itself to ensure that the HDS is
provided with sufficient staff, accommodation and other resources as are, in the
council’s opinion, sufficient to allow the HDSs functions to be discharged (section
8(1)(b)) and it will therefore need to explain any decision not in keeping with the
recommendations of the DSC.
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	Please note that these competencies have been provided to assist councils develop their own individual arrangements to co-option and should not be considered as prescriptive or exhaustive. 
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